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─ Hat switching in a post-Reg BI environment

─ Special challenges for dual registrants

─ Duty of care for investment advisers – How to formalize 
and document investment advice provided
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Hat switching in a post-Reg BI environment

─ Registered representatives wearing multiple “hats”

─ Application of Reg BI to non-securities account type 
recommendations and other activities

─ Interplay between Reg BI, Advisers Act fiduciary duty 
and CFP’s new fiduciary standard

─ Strategies for mitigating risk
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Registered representatives wearing multiple “hats”

─ Examples of other “hats”:
• Brokerage services

• Investment advisory services

• Insurance services

• Banking services

• Trust services

• Commodity services

─ Reg BI: Requires a broker-dealer (or associated person), when 
recommending a securities transaction or investment strategy 
involving securities, to act in the retail customer’s best interest 
and not place its (or his or her) own interests ahead of the retail 
customer’s interests

• An “investment strategy” recommendation includes recommendations of 

account types and rollovers or transfers of assets

• It also covers implicit hold recommendations resulting from agreed-upon 

account monitoring
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Application of Reg BI to non-securities account types 
and other activities

─ Would a recommended “securities transaction” or 
“investment strategy involving securities” encompass a 
non-securities account type?
• SEC’s Reg BI Small Entity Compliance Guide, Footnote 2: 

“Although this discussion focuses on the treatment of broker-
dealers that are dually registered with the Commission as 
investment advisers, a broker-dealer should perform the same 
analysis when it is engaged in other financial services (such as a 
bank, a commodity trading advisor, or a future commission 
merchant).”

─ Separation of activities requiring “best interest” standard 
from activities not requiring a “best interest” standard
• Extent to which “best interest” standard may indirectly impact 

other non-securities business activities
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Interplay between Reg BI, Advisers Act Fiduciary 
Duty, and CFP’s New Fiduciary Standard

─ Disclosure to client regarding the capacity in which 
individual is acting
• Reg BI Disclosure Obligation: Includes disclosures related to the 

scope and terms of the broker-dealer’s relationship with the 
retail customer, including the capacity in which the broker-dealer 
is acting

• E.g., Titling Restriction: Effectively prohibiting broker-dealer and 
its associated persons from using the term “advisor” or “adviser”

─ Risk of IA fiduciary duty being imposed on brokerage 
activities

─ CFP: Adopted revised standards that require a CFP to act 
as a fiduciary, and therefore, to act in the best interests 
of the client, at all times when providing financial advice
• Applies to the provision of all financial advice; not just financial 

planning
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Strategies for mitigating risk

─ Disclosures
• When, where and how to provide

─ Client acknowledgment

─ Acting in “best interest” of client regardless of capacity

─ Building an accurate investor “profile” for each customer

─ Recordkeeping
• Document rationale for recommendation and/or advice provided

─ Supervision

─ Exception reporting

─ Training
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Special challenges for dual registrants

─ Disclosure requirements

─ Financial professional considerations

─ Account recommendations

─ Operational separation

─ Duty of care and conflicts considerations

─ Regulatory exam considerations
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Disclosure requirements

─ New disclosure requirements
• Regulation Best Interest Disclosure for BDs

• Relationship Summary Disclosure (Form CRS) for BDs and IAs

─ Form CRS Relationship Summary
• Dual registrant must deliver both BD and IA relationship 

summaries
• Even if separate disclosures, both must be delivered

• Even if investor will use one, not both, services

• Different trigger points for delivery

• Updating requirements
• Updating for one side but not the other

• Internal coordination

• Implications for delivery requirements

─ Regulation Best Interest
• Delivery to IA clients using dual registrant’s brokerage services
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Financial professionals

─ Financial professionals not authorized to offer both 
broker-dealer and investment advisory services

─ Differing levels of authorization

─ Use of “financial advisor” designation 

─ Financial professionals offering “outside” advisory 
services
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Account recommendations

─ Broker-dealer responsibility
• New advisory account recommendations

─ Rollover recommendations

─ Rep transfers
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Operational separation

─ Policies and procedures

─ Discretionary authority

─ Account reviews and monitoring

─ Trading reviews

─ Books and records
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Duty of care and conflicts considerations

─ Third-party payments
• Revenue sharing

• 12b-1 fees and other fees paid out of fund assets

─ Mark-ups on account-level fees

─ Trading away in wrap fee programs

─ Account type recommendations
• Brokerage vs. advisory

• Wrap vs. non-wrap

17



Eversheds Sutherland

Regulatory exam considerations

─ SEC exams
• Focus on investment adviser side only?

• Holistic review of dual registrant activity?

─ FINRA exams
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Duty of care for investment advisers – How to 
formalize and document investment advice provided

─ SEC’s interpretation regarding IA standard of conduct 
• Duty of care finally gets its due

• Duty of care is on equal footing with the duty of loyalty

─ Duty of care may be the big sleeper issue in the 
interpretation
• Language in release and recent enforcement cases strongly 

suggest enhanced SEC staff focus on duty of care in the future

─ Interpretation emphasizes the overarching duty to act in 
clients’ best interests
• Disclosure will not cure a failure to act in a client’s best interest 

(i.e., a breach of the duty of care)
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Duty of care for investment advisers – How to 
formalize and document investment advice provided

─ IA must have a reasonable belief its advice is in a client’s 
best interest, based on the client’s objectives

─ IA must, therefore, understand the client’s investment 
objectives

─ Information needed to complete client investment profile
• IA must make a reasonable inquiry into the client’s financial situation, 

level of financial sophistication, investment experience, financial goals

• Generally necessary to update the client’s investment profile to maintain 
an understanding of the client’s objectives and adjust the advice as 
appropriate

• Frequency with which an IA must update the client’s investment profile 
turns on the facts and circumstances

─ Formation of a reasonable belief involves considering the 
client’s risk tolerance and the potential benefits and risks
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Duty of care for investment advisers – How to 
formalize and document investment advice provided

─ Whether the advice is in a client’s best interest is 
evaluated in the context of the portfolio the adviser 
manages and the client’s objectives
• Best interest is evaluated on the basis of the characteristics of the 

portfolio constructed

• It is about how the different pieces fit together to form a portfolio

─ When assessing if a high-risk security is in a retail 
client’s best interest, apply “heightened scrutiny” to 
whether it falls within client’s risk tolerance/objectives 

• Heightened scrutiny – not defined. Possible approaches:
• Document why exposure to the asset makes sense

• Place a limit on allocation to the asset

• Impose minimum criteria for purchasing the asset

• Frequent monitoring

• Exception reporting

• More frequent/secondary account reviews
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Duty of care for investment advisers – How to 
formalize and document investment advice provided

─ A reasonable belief that investment advice is in the best 
interest of a client requires a reasonable investigation 
into the investments

─ Costs of securities is generally one of many important 
factors (objectives, characteristics, liquidity, risks, 
potential benefits, volatility, likely performance in 
different market/economic conditions, time horizon and 
cost of exit) to consider when determining whether it is 
in the best interest of the client

• When considering similar investments, the fiduciary duty does not 
necessarily require an IA to recommend the lowest cost investment
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Duty of care for investment advisers – How to 
formalize and document investment advice provided

─ It is all about the fit – matching the characteristics of 
the portfolio against the client’s characteristics, as 
represented by the client investment profile

─ How easy is it to demonstrate the fit between the two?
• What story do your books and records tell?

─ Remember - “if it isn’t there, you didn’t do it”

─ Make sure information is recorded contemporaneously, 
not after an examination has commenced

─ Is there consistency in the way client information and 
the rationale for investment advice is recorded (across 
offices, teams, regions, etc.)?

─ Consider whether tools (e.g., STP, standard forms, pre-
populated fields, click on pre-selected options) would 
help document basis for advice
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